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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATIORNEY GEXERAL

tonorable Charley lookhart
State Treasurer
\ustin, Texas

doar Biys Attention: Mr, ison
Opinion No. O
Re; Procedure for nt
by persons holding rate
on Warrants voiad limita~

oller to issus dupli-
vhere sush voided
> been lost,

etter of April 1, 15h0,

n vhich you request dapartment upon the

‘ollowing questi

Apinton Xo. 0-1988 we held that Article 4371,
11 Statutes, applies to Confederate
#6411 a3 other wvarrants, 3ai1d Article

*Arti-43571. The Treasurer shall countersign
and pay all varrants dravn by the Comptroller on
the Treas vhich ars authorised by lav, ¥Xo money
shall be paid out of the Treasury except on the wvar-
rants of the Comptroller, and no warrant shall de
paid by the Treasurer unius presented for payment
vithin tvo years from the close of the fiscal year
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in vhich such warrant wvas issued, bdut claims for the
payment of such warrants may be presented to the
Legislature for appropriations to be made from
vhich such olaims may be paid. (As amended Acts
1931, A2nd lLeg., p. 396, oh. 242, seo0. 1.)"

In our Opinfon FNo, 0-1309, thia department ruled
that Article 4371 vas & limitation statute. The problem defore
us here, therefore, is vhether or not the Legislature has the
authority to order the payment of these Confederate Pension
Varrants barred by limitsation. .

The ™ile applicable to this situation is stated
in 59 Corpus Juris 256 as follows:

*A olaim against & stateo may be barred by lapse
of time, as by the failure to rile the cleim within
the presoribed period; but the legislature may
authorise the payment of & cleim notwiths
the lapse of time, except where the limitation
is ereated by the conatitution. ..."

The same stion being considersd here confronted
the Supreme Court of Nebrasks in the osse ¢f lLancaster County
v. State, 10% N.W, 187. In that case the contention vas made
that & claim against the State had not been presented within
the proper period of time and that limitations had run lf:imt
the same 80 a8 to bar it,. The Court held that the lLegislature
had the authority to wvaive limitations and stated as followst

Y. e The state might vaive that defense and
suthorise this suit, and ve think by its action
in this case it has done so. Vhan this ¢laim wvas
Presentsd to the Ilsgislature, and leave to sue vas
asked for, more than two years had alveady run,
which vouid have furnished & sufficient excuse
to the legislature to refuse leave to sue. It
nevertheless, by the action of the Senate, granted
such leave, &nd this vas & vaiver of the bar of

the statute, if such bar existed. ..,"

In line with vhat has been previously asid herein,
you are advised that the Confederate Pension Warrents even
though they were not presented within the two year period
as providsd in Article 8371, supra, may be paid by a legis~
lative act ordering such paywent. Our conclusion iv this
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re t 18 in line with the legislative intention as expressed
in ntioh 4371, supre, that the Legislature order the payment
of these warrants even though they sre barred because not
presented within the tve year od as required in said Artiecle.

Your third question reads as follovs:

*{3) If the payee of a Confederate Pension
Warrent vhich has been volded by limitation re-
quests a duplicate wvarrant to be issued, is it
mandatory on the 3tate Comptroller and 51;&“ Tressurer
to isiue such duplicate, provided the necessary re-
quirements for issuing duplicate varrants are mett"

In anaver to youwr third quastion concerning whether
or not 4t is mandatory on the State Comptroller to fasue dup-
1icate warrants on such warrents vhich have been harred because
they wvere not presmmted within the tvo ysar period, your
attention 18 exlled to Article 4365, Vernon's Annotsted Civil
Btatutes, which reads as follows: :

"Art. 4365. The Comptroller, when satisfied

- that any original wvarrant drawn upon the Btate
Treasurer has deen lost or destroyed, or vhen any
oortificate or other svidence of btedness
spproved by the aval board of the Stats has
been lost, is suthorized toe issue a duplicate war-
rent in licn of the origimal warrant or s duplicate
or a gopy of such certificate, or other evidence

of inde 88 in lieu of such j§ but no
suwoh dupliocats warrant, or other ev. of indebted-
ness, shall uu\n,mtti the applicant has filed with
the Oomptreller his sffidavit, stating that he is
the true ovner of such instrument, that the
same $3 in fast lost or destroyed, and shall also
file with the Comptroller his in double the
amount ¢f the claim with tvo or more good and
sufficlient sureties, peyadls to ths Governor, teo

be appreved the Comptroller, and conditioned

that the applicant will hold the Stats harmless and
return to the Comptreoller, wpon demand being mmde
therefor, such duplicates or copies, or the amount
of money named therein, togethar with all costs

that mey accrus sgainst the State on collecting same,
After the issuance of said dupliocate or sopy if the
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Coxptroller should asocertain that the sane vas
improperly issued, or that the applicant er tg::g to
vhom the same wvas issuwed was not the owner L,
he sball at once demand the return of said dupliocate
or 6opy if unpald, or the amount paid out by the
State, if so paid; and, upon fatlure of the party
to return same or the amount of mobey ¢alled for,
suittlh:n be instituted upon said bBond in Travis
ounty. :

It 48 our opinion that i1t is msndatory on the 8tate
Comptroller and State Treasurer to issue & duplioate warrant
1f the conditions provided in Article 4365 have besn complisd
vith, Ve base ouwr ansver here on our previous consclusion _
that such & varrant, even though barred becauss of not having
been preasnted within the two year period, may be presented

to the Legimlature who would have the authority to order the
sane paid. '

Ve trust that the foregoing disoussion vill be suf-

ficient to advise you as to the propar proocedure that should
be taken in such & case as you presont,

Yours very truly
mmﬁu
nd Bil4y Goldberg
Assistant
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